STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

MARI O ALBERTO ALNMEI DA SUAREZ,
Petiti oner,

VS. CASE NO. 86-3996

DEPARTMENT OF PROFESSI ONAL

REGULATI ON, BOARD OF MEDI CAL

EXAM NERS

Respondent .

N N e N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the, Division of Adnm nistrative Hearings through its
duly designated Hearing O ficer Sharyn L. Smith, held a formal hearing in this
case on January 23, 1987, in Tallahassee, Florida. The parties were represented
as follows:

APPEARANCES

For Petitioner: Stephen Marc Slepin, Esquire
SLEPIN & SLEPIN
1114 East Park Avenue
Tal | ahassee, Florida 32301

For Respondent: Allen G ossman, Esquire
Assi stant Attorney Genera
Department of Legal Affairs
1601 - The Capito
Tal | ahassee, Florida 32399-1050

The issue at the final hearing was whether the Petitioner Mario Al neida
Suarez, should be permtted to sit for the Board of Medical Exam ners |icensing
exam

At the final hearing, Petitioner's Exhibits 1 and 4-7 were offered and
admtted into evidence. Ruling was reserved on Petitioner's Exhibits 2 and 3
which are now adnmitted into evidence. Dr. A neida Suarez and M's. Suarez, his
wife, testified on behalf of the Petitioner. The Respondent offered no
Wi t nesses.

The parties requested and received an extension of tine for filing proposed
recomended orders. The parties' proposed recommended orders were filed on
April 6, 1987. In the appendix attached to this Recommended Order, the parties
findings of fact are individually discussed.



FI NDI NGS OF FACT

1. The Petitioner Mario Al berto Al neida applied to the Respondent Board of
Medi cal Examiners to sit for the nedical |icensure exam nation and paid his
application fee in Septenber, 1985.

2. At that tine, the Petitioner Alneida was interning in New York and his
wi fe, concerned that a prior application had been untinely filed, assisted the
Petitioner in filling out the subject application.

3. Wen filling out the application, Ms. Al neida erroneously wote on the
application formthat her husband had a "B.S. 1979, University of Mam," which
error arose fromthe fact that she was unaware that the Petitioner had not
conpleted his University of Mam undergraduate degree work despite conpleting
137 credit hours of courses and being eligible for graduation. Ms. Al neida
bel i eved that her husband graduated fromthe University of Man because he had
not informed her that he had left prior to graduating and Ms. Al neida had seen
solicitations for funds addressed to her husband as a 1979 University of M am
gr aduat e.

4. A so omtted by the Alneida's was the Petitioner's race (which is
caucasi an), that he had successfully attended a junior college and that he was a
United States citizen who had legally changed his nane to reflect his father's
name, Al berto.

5. Qher than these erroneous statenments and om ssions, the Petitioner
Al mei da supplied the Respondent with all information requested, including
additional information requested by letter dated Novenmber 4, 1985.

6. Thereafter, the Respondent Board issued to the Petitioner Al neida an
aut hori zation to sit for the Decenber, 1985, exam nation which card was
i nadvertently issued to and returned by the Respondent.

7. In support of his application, the Petitioner was issued a letter which
requested that he personally appear in Tanpa, Florida, at 4:15 p.m on Novenber
22, 1985, at a neeting before the Foreign Medical Graduate Committee of the
Board of Medical Exam ners. Although the Petitioner was put under oath and was
guestioned at that neeting, he was not represented by | egal counsel

8. The Committee referred his application to the full Board with no
recomendat i on regardi ng approval .

9. On Novenber 23, 1985, the Board voted to deny the Petitioner's
application. The Petitioner did not receive notice of this second neeting and,
therefore, did not attend.

10. By order dated September 9, 1986, the Petitioner was notified of the
Respondent' s denial of his application based upon "material discrepancies
between the information stated on the application and the testinony given with
regard to the applicant's education," citing Section 458.331(1)(a) and (2),

Fl orida Statutes.



11. The Petitioner's application did msstate his undergraduate, pre-
medi cal school data. He failed to disclose his successful conpletion of Mam -
Dade Community Col |l ege and his 137 credit hours when he left the University of
M am before attaining the "B.S. 1979, University of Mam ." He did however,
accurately testify concerning these di screpancies under oath at the Novenber 22,
1985, conmittee neeting.

12. These di screpancies were unintentional and resulted fromthe
Petitioner's preoccupation with his nedical duties and his wife's concern that
anot her application deadline not be mssed. No evidence was submtted which
woul d support a finding that fraud or deceit was intended by either of the
Alnmeida's or that any advantage woul d be gained as a result of any errors or
om ssions in conpleting the form

13. The Respondent's order of Septenber 9, 1986, finds that the Petitioner
ei ther has been found guilty of attenpting to obtain a |license to practice
medi ci ne by fraudul ent m srepresentation or adjudicates himguilty of attenpting
to obtain a license to practice nedicine by fraudul ent m srepresentation

14. The Petitioner is presently a duly licensed physician in the State of
New Yor K.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has jurisdiction over the
parties and subject matter of this proceeding. Section 120.57(1), Florida
St at ut es.

16. On Septenber 9, 1986, the Respondent entered a witten order denying
the Petitioner's application to sit for the Medical Board exam As grounds for
t he denial, the Respondent cited Sections 458.331(1)(a) and (2), Florida
Statutes, and noted that "material discrepancies” existed between the
i nformati on provided on the application and the testinony given with regard to
the applicant's education

17. Sections 458.331(1)(a) and (2), Florida Statutes, provide that the
Board may refuse to certify an applicant for |icensure who has attenpted to
obtain, obtained or received a license to practice nedicine by bribery,
fraudul ent m srepresentations, or through an error of the departnment or board.

18. Since no allegations were made in either the order entered Septenber
10, 1986, or at the final hearing that the Respondent attenpted to secure
licensure by bribery or through an error of the departnent or board, the only
issue to be determined is whether the Petitioner fraudulently m srepresented his
educati onal background on his application for |licensure and at the board hearing
on Novenber 23, 1985

19. It has been consistently held that "fraudul ent nisrepresentation”
requires a showing of a willful or intentional effort to deceive or m sl ead.
See, Gentile v. DPR, Board of Medical Exam ners, 448. So.2d 1087 (Fla. 1st DCA
1984); Centry v. DPR, Board of Medical Exami ners, 293 So.2d 95 (Fla. 1st DCA
1974). An unintentional msstatenment or omission is insufficient to support
such a charge

20. The testinony and evidence introduced at final hearing denponstrate at
best an inadvertent error and at worst sinple negligence by the Petitioner and
his wife in conpleting the subject application. The Petitioner's testinony



bef ore the Respondent was truthful and represented an honest attenpt to explain
hi s educational background. Significantly, no advantage woul d accrue to the
Petitioner by the alleged nisrepresentation since an undergraduate degree i s not
a prerequisite to qualify to sit for the Florida nedical |icensure exam See,
Section 458.311(1), Florida Statutes.

21. Simlarly, the inadvertent om ssion fromthe application of
Petitioner's attendance at M am - Dade Junior Coll ege does not rise to the |evel
of a "fraudulent m srepresentation.” No advantage was gained fromthis
om ssion, it was fully explained by the Petitioner at the Novenber board
meeting, and further, the Respondent's own application could be reasonably
construed to require that only colleges rather than junior colleges be listed.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
RECOMVENDED
That a final order be entered by the Board of Medi cal Exam ners approving
the application of the Petitioner Mario Al berto Al neida Suarez, to sit for the

next schedul ed nedical |icense exam nation

DONE and ENTERED this 26th day of May, 1987 in Tall ahassee, Florida.

SHARYN L. SM TH

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 26th day of My, 1987.

APPENDI X TO RECOVWWENDED CORDER, CASE NO 86- 3996
Petitioner's Proposed Findings of Fact

Accept ed.

Accept ed.

Accept ed.

Accepted, but not in issue.

Accept ed.

Accepted, but not in issue.

Accept ed.

Rej ected, not relevant to this proceedi ng.
Accepted in part, rejected in part.
10. Accepted.

11. Accepted.

12. Accepted.

13. Rejected, not relevant.

CoNouRWLME



14. Accepted.
15. Accepted.
16. Accepted.
17. Accepted.
18. Accepted.
19. Rejected.

Respondent' s Proposed Findi ngs of Fact

Accept ed.

Accept ed.

Accepted, but relevant only insofar as educationa
background i s concer ned.

4. Accepted.

5. Accepted.

6. Accepted.

7 Accepted, but not relevant.
8. Accepted.

9. Accepted.
10

11

12

wh e

Accepted, but not relevant.
Accepted, but not relevant.
Accepted insofar as the information is characterized as
i nconpl ete.

13. Accepted.

14. Accepted.

15. Accepted.

16. Accepted insofar as this concerns Ms. Al eneida s know edge
subsequent to conpleting the application

17. Accepted insofar as this concerns Ms. Al eneida s know edge
subsequent to conpleting the application

18. Accepted.

COPI ES FURNI SHED:

Stephen Marc Slepin, Esquire
SLEPIN & SLEPI N

1114 East Park Avenue

Tal | ahassee, Florida 32301

Allen G ossman, Esquire

Assi stant Attorney Genera
Department of Legal Affairs

1601 - The Capito

Tal | ahassee, Florida 32399-1050

Joseph A. Sole, Esquire

Ceneral Counsel

Depart ment of Professional Regul ation
130 North Monroe Street

Tal | ahassee, Florida 32399-0750

Van B. Poole, Secretary

Depart ment of Professional Regul ation
130 North Monroe Street

Tal | ahassee, Florida 32399-0750



Dorot hy Faircloth, Executive Director
Board of Medi cal Exam ners

Depart ment of Professional Regul ation
130 North Monroe Street

Tal | ahassee, Florida 32399-0750

DEPARTMENT OF PROFESSI ONAL REGULATI ON
BOARD OF MEDI CAL EXAM NERS
MARI O ALBERTO ALNMEI DA SUAREZ,
Petiti oner,
VS. CASE NO. 86-3996

DEPARTMENT OF PROFESSI ONAL REGULATI ON,
BOARD OF MEDI CAL EXAM NERS,

Respondent .

FI NAL CORDER

The Board of Medicine of the Departnent of Professional Regulation, after
havi ng revi ewed the Recommended Order entered in this case by Sharyn L. Snith,
Hearing Oficer of the Division of Adm nistrative Hearings on May 26, 1987
(Exhibit A), the Exceptions to the Reconmended Order filed by the Respondent
(Exhibit B), and the conplete record and after hearing oral argunent of the
parties and being otherwi se fully advised in the prem ses enters the foll ow ng
O der:

I. This matter came before the Board of Medicine on July 31, 1987. The
Petitioner was represented by Stephen H Slepin, Esquire, and Respondent was
represented by Allen G ossman, Assistant Attorney General.

I1. The Board has jurisdiction over this matter pursuant to Section
120.57(t), Florida Statutes and Chapter 458, Florida Statutes.

Rul i ngs On Exceptions Filed by Respondent

1. Respondent took exception to paragraph 13 of the Findings of Fact of
t he Recomended Order asserting that the letter set forth in paragraph 13 is a
| egal conclusion rather than a finding of fact. The Board finds that this
Exception is not well-founded and rejects the sane.

2. Respondent took exception to paragraph 13 of the Findings of Fact of
t he Recommended Order as being contrary to the greater weight of the evidence.



The Board having rejected the first Exception filed by the Respondent, the
Respondent was allowed to nodify the second Exception and did so, arguing that
this Finding of Fact was not based upon conpetent and substantial evidence. The
Board adopted the second Exception as nodified and finds that the Finding of
Fact found in paragraph 13 of the Recommended Order is not based on conpetent
substantial evidence in the record.

3. The remuining Findings of Fact of the Recommended Order are adopted by
the Board of Medicine as being based on conpetent substantial evidence, and the
Concl usi ons of Law of the Hearing Oficer as set forth in the Recormended O der
are adopted by the Board.

4. The Board adopts the Reconmendation of the Hearing O ficer that the
Petitioner's application to sit for the license exam nati on be approved.

Pursuant to Section 120.59, Florida Statutes, the parties are hereby
notified that they may appeal this Final Order by filing one copy of a notice of
appeal with the clerk of the agency and by filing the filing fee and one copy of
a notice of appeal with the District Court of Appeal within thirty (30) days of
the day this Order is filed, as provided in Chapter 120, Florida Statutes, and
the Florida Rules of Appellate Procedure.

WHEREFORE, the Board hereby orders that the Petitioner's application for
perm ssion to sit for the nmedical |icense exam nation be approved.

DONE and ORDERED this 6th day of Novenber 1987 by the Board of Medicine.

Chai rman, Board of Medi ci ne



